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THE EQUITABLE RIGHTS AND LIABILITIES OF 
STRANGERS TO A CONTRACT.* 

II. 
Rights of Strangers to the Contract. 

Whatever the technical difficulties were at various periods in 
history of the law with respect to the transfer of a legal chose 
in action, equity from an early period in its history treated the 
equitable chose in action as freely transferable so that the trans- 
feree might enforce the claim in his own name. 1 That the assign- 
ment of the equitable chose in action operated so as to effect a 
complete transfer of it is indicated .by the fact that courts of 
equity protected the assignee and enforced such claims in behalf 
of the assignor when transferred to a volunteer. 2 It has been 
argued with great force and persuasiveness that the rules of pur- 
chase for value should be applicable to the transfer of the equita- 
ble chose in action with respect to all collateral equitable claims, 3 
but this doctrine has found only a very limited acceptance in judi- 
cial decisions. 

The equitable right to the specific performance of a contract 
is one which, therefore, may be freely assigned unless the con- 
tract is interpreted to be one entered into exclusively for the per- 
sonal benefit of the promisee, in which case, of course, equity will 

* The first part of this article was published in the April, 1918 issue of 
the Columbia Law Review. 

1 Donaldson v. Donaldson (1854) Kay 711, 1 Ames, Trusts, 148, n. 2; 
1 Harvard Law Rev. 9. 

2 Sloane v. Cardogan (1808) 3 Sugden, Vendor & Purchaser (10th ed.) 
Append. 66, n. 1. 

3 1 Harvard Law Rev. 1. 
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not do violence to the terms of the contract by enforcing it in be- 
half of the assignee. Wherever the contract is bilateral and 
executory and has not been performed by the promisee, the requi- 
sites of the mutuality rule must be satisfied. 5 This may be ac- 
complished by joining the assignor promisor as a party to the 
litigation or by tendering performance by the assignee. A re- 
cent decision has denied to the assignee the right to specific per- 
formance on the ground that the assignee was not bound by the 
contract, 7 but this is an obvious misapplication of the mutuality 
rule since performance of the assignor's contract was insured by 
the plaintiff's tender of performance in his bill and by subjecting 
himself to the jurisdiction of the court. 

The assignee does not become bound by the contract merely 
by acquiring the assignment, 8 but, on the other hand, he may 
acquire benefits of the contract not directly stipulated for or in 
terms transferred by the assignment. Thus, the assignment of 
the right of the vendor upon an executory contract of sale or the 
endorsement of a note given on account of the purchase money not 
only transfers to the assignee or endorsee the right to the purchase 
money, but it gives him the benefit of the res in the hands of the 
vendor as security for the purchase money. This result follows, 
even though the assignee may not have known of the existence 
of the res in the hands of the vendor. This doctrine, just as in 
the case of the like doctrine of mortgage law that a transfer of the 
mortgage debt carries with it an equitable claim to the mortgage 
security, seems to be based on the necessity under which equity 
often finds itself where it raises a constructive trust of bestow- 
ing the trust res on the most meritorious of the several persons 
concerned. The vendor is equitably entitled to hold the property 
sold only as security for the purchase price. The vendee is enti- 
tled to receive the property only on payment of the purchase 
price. The vendor cannot retain the property except as security 
for the purchase price. The vendee has no right to receive the 
property until he has paid for it. In any case, the assignee re- 

6 Wass v. Mugridge (1880) 128 Mass. 394; 16 Columbia Law Rev. 443. 

° 17 Columbia Law Rev. 549. 

TDittenfass v. Horsley (1917) 177 App. Div. 143. 163 N. Y. Supp. 626; 
17 Columbia Law Rev. 549; see also Genevetz v. Feiering (1910) 136 App. 
Div. 736, 121 N. Y. Supp. 392. 

8 Comstock v. Hitt (1865) 37 111. 542 and see Ames, Cases in Equity 
Jurisdiction, 141, n. 1, 2. 

"Graham v. McCampbeil (1838) Meigs 52 and see Ames, Cases in 
Equity Jurisprudence, 207, n. 2. 
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ceives the benefit of the security, and equity, to prevent a less 
meritorious party to the transaction from getting the property 
without payment of the purchase price, will give the assignee relief 
on his own application. The result is that the assignee may not only 
have specific performance of the contract, but, when performance 
is impossible because the vendee is unable or unwilling to per- 
form, equity will retain jurisdiction to foreclose the security and 
aJpply the proceeds to the payment of the vendor's assignee. 10 
It is upon a similar principle that the executor or administrator of 
the vendor is given equitable rights to have the contract of the 
vendee specifically performed or to have the property sold and 
the proceeds applied in satisfaction of the purchase money. 11 

It is sometimes said that the interest of the vendor or of the 
mortgagee in the res passes to the assignee of the purchase money 
as an incident to the assignee's debt. 12 The assignee, however, does 
not acquire any right in the property which will enable him to 
maintain an action based either on title or right to possession. 
His right is purely an equitable one to establish a lien. 13 It is 
generally superior to that of the attaching creditor, 14 and may be 
postponed only to the rights of bona fide purchasers for value. 15 

If, however, the vendor sells the property itself, retaining the 
claim to the purchase money, the rule as commonly stated that the 
property is a mere incident to the contract, has no applica- 
tion, since the assignor could not be heard to set up an equitable 
claim to the property which he had sold to his grantee. When, 
therefore, the purchaser is an innocent purchaser for value, he 
may retain the property both against the contract vendor and the 
contract vendee. If, however, he is not an innocent purchaser, 
he is, upon familiar principles, bound to convey to the vendee, 
but he is equitably entitled to. the purchase money as proceeds of 
the land to which he has a better claim in equity than the vendor 
who by his sale is estopped to claim either the land or its pro- 

10 Supra, footnote 9. 

11 13 Columbia Law Rev. 369. 

"Jackson v. Bronson (1822) 19 Johns. 325; Ellison v. Daniels (1840) 
11 N. H. 274; Peters v. Jamestown Bridge Co. (185S) 5 Cal. 335; Page v. 
Pierce (1853) 26 N. H. 317. 

i» Jordan v. Cheney (1883) 74 Me. 359; Torrey v. Deavitt (1881) 53 
Vt. 331 ; Barrett et al. v. Hinckley (1888) 124 111. 32, 14 N. E. 863. 

"Blackmer v. Phillips (1872) 67 N. C. 340; 1 Ames, Cases in Equity 
Jurisprudence, 213. 

is Young v. Guy (1882) 87 N. Y. 457, semble. 
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ceeds as against his own grantee. 16 The effect, therefore, of a 
sale of the land to a third person under an existing contract of 
sale by the vendor is in its practical operation an equitable assign- 
ment of the contract right to receive the purchase money, and the 
vendee having notice of the transfer of the subject matter of sale 
will pay the vendor at his peril. Such a payment, although a 
discharge of the legal obligation, is such a participation by the 
vendee in the equitable wrong of the vendor as will make the 
vendee liable as upon a tort for interference with the equitable 
rights of the vendor's grantee. These rights have their origin in 
the inequitable conduct of the vendee in attempting to appro- 
priate to himself the proceeds of property which he has trans- 
ferred to his grantee for consideration. 

The notion that rights in covenant may be annexed to a prop- 
erty right and pass by implication to transferees of the property 
right is a familiar one in law. Covenants for title are deemed to 
pass by implication on conveyance of the title by the covenantee. 
Covenants "touching and concerning" a leasehold estate pass by 
implication on assignment of the reversion or of the leasehold 
respectively benefited by the covenant, and notwithstanding the 
doctrine of Spencer's case that the burden of restrictive cove- 
nants does not "run" when there is no relation of landlord and 
tenant, the law courts found no difficulty in giving to trans- 
ferees of the dominant estate the benefit of the covenant. There 
was, therefore, much less scope for equity to expand the law in 
connection with the running of the benefit of such covenants than 
with the running of the burden under the doctrine of Talk v. 
Moxhay. u The legal doctrine, however, was hedged in by tech- 
nical restrictions. The promise to be annexed to the land and 
transferable with the transfer of the land had to be under seal. 
It could be annexed only to legal interests. 18 The transferee had 
to be a true successor to the covenantee. A sub-lessee acquired 
no interest in the covenant at Iaw. 18a 

As, however, the breach of a restrictive covenant where there 

10 Young v. Guy, supra, footnote IS. The principle that one cannot 
claim an equitable interest in property which he has sold in good faith was 
fundamental in the law of uses. Although a voluntary feoffment of land 
raised the presumption of a resulting use in the grantor, this presumption 
was rebutted and no use could be raised if consideration were paid. 
Anonymous, Brooke, Feoffment al Uses, pi. 54; March's Trans. 95. 

" (1848) 11 Beav. 571. 

" Onward Bldg. Society v. Smithson [1893] 1 Ch. D. 1, 12. 

"a 18 Col. Law Rev. 297, n. 19. 
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is a dominant estate affects the use and enjoyment of the domi- 
nant estate, the right of the covenantee has a unique quality 
similar to the right in a contract for the conveyance of land which 
equity will specifically perform. Equity, therefore, has jurisdic- 
tion to restrain the breach of the covenant regardless of the 
amount of damage. 10 It is not surprising, therefore, that the law 
of the subject has been developed in recent times almost wholly 
in the courts of equity. The rule governing the transfer of the 
benefit of the restrictive covenant in equity may, therefore, be 
taken as the rule of the law courts except that, unlike the law, 
equity" ascribes no magic to the seal, and a simple agreement or 
indeed an implied agreement affecting the use of the land, may 
have in equity all the efficacy ascribed by courts of law to the 
sealed instrument and may be annexed to the dominant estate and 
pass by implication to the transferee of the land. 20 The restrict- 
ive covenant or agreement in equity might be annexed to an 
equitable interest 21 and the benefit of the restrictive covenant was 
also held by the court of equity to pass to a lessee 22 or presumably 
to one acquiring any other legal or equitable interest in the land 
or in the use and enjoyment of the dominant tenement. 23 

Where the true interpretation of the restrictive covenant is 
that it is for the personal benefit of the covenantee who has the 
use and enjoyment of neighboring land, there is no basis for the 
implication that the benefit of the covenant passes with the trans- 
fer of the covenantee's land. 24 Where, however, the enforce- 
ment of the covenant necessarily affects the use or enjoyment of 
the covenantee's land, and the covenant is not by its terms re- 

10 18 Columbia Law Rev. 34 and see note 23 infra. 

20 Piggott v. Stratton (1859) 1 DeF. & G. *33; Leader v. Moody (1875) 
20 Eq. 145; Spicer v. Martin (1888) 14 A. C. 12; see note in 45 L. R. A. 
(N. S.) 964 and see generally other building plan cases in note 45 infra. 

21 Fairclough v. Marshall (1878) 4 Ex. D. 37; Rogers v. Hosegood 
[1900] L. R. 2 Ch. 388. At law the benefit of the covenant can be annexed 
only to the legal estate. Onward Bldg. Society v. Smithson, supra, foot- 
note 18. 

"Taite v. Gosling (1879) 11 Ch. D. 273; cf. Wright v. Burroughes 
(1846) 3 C. B. *685. 

23 When the benefit of the covenant runs to a remainder interest in a 
reversion, the remainderman must show that the breach of the covenant 
causes him actual damage in order to secure relief in equity. Since his 
personal use and enjoyment of the land are not affected, he must found his 
claim to equitable relief on actual damage. Johnstone v. Hall (1856) 2 K. 
& J. 414. 

2 * Master v. Hansard (1876) 4 Ch. D. 718; Renals v. Cowlishaw (1876) 
L. R 9 Ch. D. 125. 
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stricted to the personal use and enjoyment of the land by the 
covenantee, there is basis for the implication that the covenant is 
intended to benefit the successive owners of the land and that it 
passes with the land into the hands of subsequent grantees. 
Courts of equity have generally held that the transferee of the 
covenantee's land is by operation of law vested with the right to 
enforce the covenant against the original covenantor and all those 
claiming under him except those to whom the plea of purchase 
for value is available. 23 The analogy of the relationship to true 
easements which pass by implication with the conveyance of the 
dominant estate is obvious and has given rise to the phrase 
"equitable easement." Although, as we have seen, this phrase is 
misleading when applied to the burden of the restrictive cove- 
nant, 20 it is much more applicable to the running of the benefit 
of the restrictive covenant, since the notion of a contractual 
restriction for the benefit of the dominant estate which passes by 
implication with the transfer of the land accepts and applies some 
of the most characteristic features of the law of easements appur- 
tenant. 

Until the decision in Rends v. Cowlishaw 27 the doctrine that 
the benefit of the restrictive covenant passes by implication with 
the dominant estate just as a common law easement passes seems 
to have been fully established. In that case an owner of land 
conveyed a strip of land bordering on a reserved right of way 
subject to a covenant against building within a certain distance 
of the way. All buildings on the land conveyed were to be of a 
certain type and no trade was to be carried on in them. The 
deed contained no statement that the restriction was for the 
benefit of the way or other land retained by the grantor. The 

2= Child v. Douglas (1854) Kay 560; Western v. MacDermot (1865) 1 
Eq. 499; Manners v. Johnson (1875) 1 Ch. D. 673; Peck v. Conway (1871) 
119 Mass. 546; Watrous v. Allen (1885) 57 Mich. 362, 24 N. W. 104; 
Erichsen v. Tapert (1912) 172 Mich. 457, 138 N. W. 330; Schadt v. Brill 
(1913) 173 Mich. 647, 139 N. W. 878; Hartwig v. Grace Hospital (1917) 
198 Mich. 725, 165 N. W. 827; Coudert v. Say re (1890) 46 N. J. Eq. 386; 
Hays v. St Paul Church (1902) 196 III. 633, 635, 63 N. E 1040; Phoenix 
Ins. Co. v. Continental Ins. Co. (1882) 87 N. Y. 400, 408; Post v. Weil 
(1889) 115 N. Y. 361, 22 N. E. 145; Clark v. Devoe (1891) 124 N. Y. 120, 
26 N. E. 275; Booth v. Knipe (1917) 178 App. Div. 423, 165 N. Y. Supp. 
577; Patterson v. Johnson (1917) 181 App. Div. 162, 168 N. Y. Supp. 161; 
Coughlin v. Barker (1891) 46 Mo. App. 54; Clark v. Martin (1865) 49 Pa. 
289; Muzzarelli v. Hulshizer (1894) 163 Pa. 643, 30 Atl. 291; Ball v. Mil- 
liken (1910) 31 R. I. 36, 17 Atl. 789; and see note, 1 Ames, Cases in Equity 
165. 

26 18 Columbia Law Rev. 299 et seq. 

" (1876) 9 Ch. D. 125. 
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reserved plot was conveyed by the covenantee to the plaintiff 
without any formal assignment of the covenant or any contract 
that the plaintiff should have the benefit of it. Hall, Vice-Chan- 
cellor, held that the plaintiff was not entitled to the benefit of 
the covenant since there was no formal assignment of it and the 
covenant had not been formally annexed to the land so that the 
benefit of it could be deemed transferred to the plaintiff by virtue 
of the conveyance. The effect of this decision was to introduce a 
new element into the law on the subject, which was, in effect, a 
principle of interpretation of restrictive covenants. The mere 
fact that the covenant if performed would necessarily affect the 
use and enjoyment of the covenantee's land gives rise to no pre- 
sumption that the covenant was reserved for the benefit of the 
covenantee's land, since it is equally consistent with the inter- 
pretation that it was reserved for the benefit of the covenantee 
personally so as to enable him to deal with his prop- 
erty more advantageously. From this it would follow that the 
grantee of the covenantee would acquire no benefit of the cove- 
nant unless it either became the subject of the bargain and was 
formally assigned to his grantee or was in some way annexed 
to the covenantee's land and passed with it by implication as in 
the case of a true easement. A point of difficulty with Hall, Vice- 
Chancellor, which was of weight in inducing this conclusion was 
the fact that the grantee of the covenantee had no knowledge of 
the covenant and the fact that the grantee under a different 
interpretation would have acquired the benefit of the covenant 
which was not the subject of his bargain and the existence of 
which was unknown to him. The similar consequence in the 
analogous case of easements and of covenants for title had pre- 
sented no difficulty and there are many examples in English law 
of cases where the buyer has acquired the benefit of an easement 
or covenant for title of which he knew nothing at the time he 
took his conveyance, and in a later case 28 it was held that when 
the benefit of the covenant is once annexed to land it passes to 
subsequent grantees regardless of their knowledge of the exist- 
ence of the covenant. The effect of Renals v. Cowlishaw, there- 
fore, was to create a middle class of cases between those where, 
on the one hand, the covenant is purely personal and not in any 
way affecting the covenantee's land, and those, on the other, 
where the covenant is deemed to be annexed to the land. In this 
middle class of cases where the covenant affects the covenantee's 

28 Rogers v. Hosegood [1900] L. R. 2 Ch. 388. 
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land but is deemed not to be annexed to it, its passing with the 
land to subsequent grantees will depend upon the voluntary act 
of the covenantee by formally assigning it or in some manner 
annexing it to the land. Annexation may be effected by a stipu- 
lation in the covenant 29 that the covenant shall be for the benefit 
of the covenantee's land and all of those acquiring the land, and 
presumably by any other evidence establishing affirmatively that 
the covenant was intended for the benefit of all subsequent own- 
ers. Conceivably, the benefit of a covenant not originally an- 
nexed to the land of the covenantee under the doctrine of Renals 
v. Cowlishaw, but, nevertheless, affecting the use and enjoyment 
of the covenantee's land, might be annexed to the covenantee's 
land without formal assignment. In one case 30 the annexation 
was held to be affected by the covenantor selling the land under 
a building scheme by reference to a map which embraced the 
land of the covenantee although there had been no building plan 
when the covenantee acquired the land. 

The same result is generally reached in the case of 
building plans where land is divided into plots and offered 
for sale under a single restrictive covenant. The benefit 
of the covenant is deemed to be annexed to each plot and 
passes by implication to all subsequent takers. The practical con- 
sequence of the doctrine of Renals v. Cowlishaw is that the cove- 
nantee who reserves a restrictive covenant, there being no build- 
ing plan and there being no formal stipulation that the covenant 
is for the benefit of the covenantee's land, is presumed not to 
have taken the covenant for the benefit of the land but rather for 
his personal benefit. Such a doctrine is violative of the gen- 
eral principle that one is presumed to intend the necessary conse- 
quences of the act which he stipulates for in his contract, and 
has little to commend it except the general doctrine followed in 
many jurisdictions that new restrictions upon land are not fav- 
ored. It is likewise contrary to the general principle that a grant 
shall be construed most strongly against the grantor. Renals v. 
Cowlishaw has been followed in the English courts 31 but it is 
doubtful how generally its doctrine has been accepted in the 

29 Supra, footnote 28. 

3°Nalden & Colleyers Brewery Co. Ltd. v. Harman (1900) 82 L. T. 
S94; cf. Child v. Douglas, supra, footnote 25. 

3i Kemp v. Bird (1877) 5 Ch. D. 974; Nalden & Colleyers Brewery Co. 
Ltd. v. Harman, supra, footnote .30; Reed v. Nickerstaff [1909] 2 Ch. 305; 
Milburn v. Lyon [1914] 2 Ch. 231. 
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United States. The courts of most states have not recognized the 
doctrine although the case has often been cited with approval ; 32 
Massachusetts' 33 seems to have accepted the doctrine; there are 
some cases in New Jersey resting avowedly upon it. 34 The courts 
of Michigan and Rhode Island 35 have expressly repudiated the 
doctrine. 

Where a common grantor conveys several plots of land to 
different grantees, each conveyance containing the same cove- 
nant, it is obvious that the earlier grantees will acquire no rights 
on the covenants restricting the plots conveyed later, under the 
doctrine of implied assignment 36 although the later grantees will 
acquire the benefit of covenants restricting the land conveyed 
earlier. 37 But in two classes of cases the first grantees are 
allowed in equity to enforce the covenants affecting the land of 
the later grantees. Thus, where the common grantor of land 
subject to restrictions covenants with the earlier grantees that he 
will make like restrictions in the later conveyances, it is held 
that the earlier grantees may enforce the covenants in the other 
later conveyances. 38 The same result is reached where the land 
is sold subject to a general building plan as shown on a map or 
defined in the general terms of sale indicating that the entire land 

3 2 Equitable Society v. Brenner (1896) 148 N. Y. 661, 43 N. E. 173; 
Korri v. Campbell (1908) 192 N. Y. 490, 496, 85 N. E. 687. 

33 Clapp v. Wilder (1900) 176 Mass. 332, 57 N. E. 692; Webber v. 
Landrigan (1913) 215 Mass. 221, 102 N. E. 460; Hart v. Rueter (1916) 
223 Mass. 207, 111 N. E. 1045. 

Martin, J., in 176 Mass. 332, at p. 339: "It may be admitted that it 
would be for the benefit of the plaintiff's land to have the condition ob- 
served, but the real question is, was it the intention of the grantor that 
the right to have it thus observed should be an appurtenance to that land ?" 

^McNichol v. Townsend (1908) 74 N. J. Eq. 618, 70 Atl. 965; Ger- 
mania Bldg & Loan Ass'n v. B. Fraenkel & Co. (1913) 82 N. J. Eq. 459, 
88 Atl. 305; Wootson v. Seltzer (1914) 83 N. J. Eq. 163, 90 Atl. 701. The 
courts of Maryland appear to follow the doctrine of Renals v. Cowlishaw. 
Foreman v. Sadler's Executors (1911) 114 Md. 574, 80 Atl. 298. 

as Ball v. Milliken (1910) 31 R. I. 36, 76 Atl. 789; Watrous v. Allen 
(1885) 57 Mich. 362, 24 N. W. 104;Erichsen v. Tapert (1912) 172 Mich. 
457, 138 N. W. 330; Schadt v. Brill (1913) 173 Mich. 647, 139 N. W. 330. 

soSmithkin v. Smithkin (1901) 62 N. J. Eq. 161, 48 Atl. 815; Roberts v. 
Scull (1899) 58 N. J. Eq. 396, 43 Atl. 583; Mulligan v. Jordan (1892) 50 
N. J. Eq. 363, 24 Atl. 543; Sharp v. Ropes (1872) 110 Mass. 381; Bourne v. 
Boone (1902) 94 Md. 472, 51 Atl. 396. 

3 * See note 25, supra. 

38 Elliston v. Reacher (1908) 2 Ch. 374. Parker, J., doubted whether 
the right of a plaintiff in the mutual covenant or building scheme cases 
rested in contract because the first purchaser might be dead at the time the 
second purchaser acquired his interest in the land. 
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included within the plot is to be subject to and benefited by the 
restrictions. 38 In these cases buyers of the earlier plots cannot 
be deemed to be assignees of the benefit of covenants embodied 
Jn deeds of a later date 40 and the easy explanation usually offered 
is that in these cases of land divided up and sold subject to 
mutual covenants or subject to a building plan, the earlier gran- 
tees are allowed to sue on later covenants made "for their benefit." 
It has also been suggested that the later covenants were taken 
by the covenantee in trust for the earlier grantees. Indeed 
Knight-Bruce, L. J., held that the common grantor was a neces- 
sary party to a bill to enforce the covenant in an action brought 
by an earlier grantee against a later one on the theory that the 
covenantee was a trustee for the earlier grantees. 41 But this 
doctrine no longer represents the commonly accepted view and 
the common grantor cannot maintain a bill to restrain the breach 
of the covenant after he has sold off his land on the theory that 
he is a trustee of the covenant for the benefit of earlier grantees. 43 
The late Professor Ames accounted for this and certain other 
cases where a grantee is allowed to enforce a covenant of which 
he cannot be said to be an assignee by likening the person entitled 
to the benefit of the covenant to the persona designata in the law of 
negotiable paper. 43 But it may well be doubted whether this 
analogy will hold in all cases in those jurisdictions where one is 

so Collins v. Castle (1887) 36 Ch. D. 243; Barnum v. Richard (N Y. 
1840) 8 Paige Ch. *351 ; Brouwer v. Jones (1856) 23 Barb. 153; Schmidt v. 
Palisade Supply Co. (N. J. 1912) 84 Ati. 807; DeGray v. Monmouth Beach 
Club House Co. (1892) 50 N. J. Eq. 329, 24 Atl. 388; semble, Hopkins v. 
Smith (1894) 162 Mass. 444, 38 N. E. 1122. 

40 Obviously an action could not be maintained on them at law. Kelsey 
v. Dodd (1881) 52 L. J. Ch. D. 34, 38, 39. 

« Eastwood v. Lever (1863) 4 DeG. J. & S. *114. 

"Washburn v. Downes (1671) Cas. Ch. 212; Keates v. Lyon (1869) 4 
Ch. *218; Dana v. Wentwater (1873) 111 Mass. 291; Trustees v. Lynch 
(1870) 70 N. Y. 440; Baron v. .Richard (N. Y. 1837) 3 Edw. Ch. 96, 101; 
Hills v. Miller (N. Y. 1832) 3 Paige 254; Western v. MacDermot (1866) 
L R. 1 Eq. 499; Coudert v. Sayre (1890) 46 N. J. Eq. 386, 19 Atl. 190; but 
cf. Riverbank Co. v. Bancroft (1911) 209 Mass. 217, 95 N. E. 216. Nor can 
the covenantee release the covenant after he has parted with the land, so 
as to affect the rights of the grantee. Hopkins v. Smith, supra, footnote 
39; Waters v. Collins (N. J. Eq. 1895) 70 Atl. 984. But if the covenantee 
has a contractual liability to his grantee for non-performance of contract 
he can enforce it. Spencer v. Bailey (1893) 69 L. T. (N. S.) 179; cf. 
Patman v. Harland (1881) 17 Ch. D. 353. 

« Ames, Lectures on Legal History, 381, 390. "The right of third per- 
sons to the benefit of restrictive agreements is the result of the equally 
just and equally simple principle, that equity will compel the promisor to 
perform his agreement according to its tenor. 
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not allowed to sue on the contract of strangers made for his 
benefit. Thus, if the land were divided into plots and sold sub- 
ject to restrictive covenants entered into avowedly not only for 
the benefit of the purchasers of the plots but for the benefit of 
the owners of neighboring land, such neighboring owners would 
be the persona designate of the covenant. But such authority as 
there is indicates clearly that in a jurisdiction where third parties 
are not generally allowed to sue on contracts made for their benefit, 
such neighboring owners would not be entitled to enforce the 
restriction. 44 With the present attitude of the courts toward the 
doctrine of consideration and the disinclination of courts to widen 
the scope of restrictions on land, it is hardly to be expected that 
equity will give to the persona designate of a restrictive agree- 
ment who is not in privity with the covenantor or covenantee 
rights in the same way that rights were given to the payee of 
negotiable paper, in order to give such paper currency and to 
conform to business usage. 

There is a much simpler explanation of the rule that the 
earlier grantee is equitably entitled to the benefit of the covenant 
contained in the later grants made by the common grantor, and 
one which has the support of authority. If the common grantor 
after having made one grant containing a restrictive covenant 
pursuant to the plan, should himself thereafter violate the re- 
striction, he could be enjoined by his grantee from the threatened 
violation on the basis of his implied promise that the entire plot 
should be subject to the restriction. 45 Indeed the buyer of a 
plot sold subject to a building plan is entitled to haVe a convey- 
ance expressly covenanting that any plots not sold shall be sub- 
ject to the plan. 40 All subsequent grantees having notice of the 
plan would, under the doctrine of Ttilk v. Moxhay," be subject 
to the like restriction. The grantor is subject to the restriction 
because he has impliedly undertaken that the land obtained by 

"Ex parte Richardson (1807) 14 Ves. Jr. *184; Edwards Hall Co. v. 
Dresser (1897) 168 Mass. 136, 46 N. E. 420; Hazen v. Mathews (1903) 184 
Mass. 388, 68 N. E. 838, and see Elliston v. Readier [1908] 2 Ch. 374; cf. 
Hays v. St. Paul M. E. Church (1902) 196 111. 633, 63 N. E. 1040. In 
Illinois a sole beneficiary of a contract may sue upon it. Lawrence v. 
Oglesby (1899) 178 111. 122, 52 N. R 945. 

« Mackenzie v. Childers (1889) 43 Ch. D. 265; Collins v. Castle, supra, 
footnote 39, at p. 251 ; Spicer v. Martin, supra, footnote 20 ; semble Knight 
v. Simmonds [1896] 1 Ch. 653, aff'd [1896] 2 Ch. 294; Rowell v. Satchell 
[1903] 2 Ch. 212, 219. 

«In re Birmingham (1893) 1 Ch. 342. 

47 Supra, footnote 17. 
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him should be subject to it. His subsequent grantees are like- 
wise subject to it because they cannot acquire his land with notice 
of the covenant and repudiate the obligation affecting it. 

Some troublesome questions affecting the running of the 
benefit of the restrictive covenant have grown out of the subdi- 
vision of a single plot held subject to a restrictive covenant. Each 
purchaser is subject to the covenant in an action brought by the 
original covenantee or his grantee on principles already consid- 
ered. But may a covenantor who has conveyed away a part of 
his land restrain his grantee from violating the restriction, and 
may the grantor likewise be subjected to the restriction at the 
suit of his grantee? The doctrine of implied assignment cannot 
here be invoked since neither the grantor nor his grantee would 
be deemed to be assignees of the covenant entered into by the 
grantor, for the grantor cannot be deemed to be both the cove- 
nantor and covenantee. 48 And this is the result reached very 
generally where no building plan is involved.* 9 Even in the case 
of a building plan, the English courts have held that the grantor 
cannot enforce his own restrictive covenant against his grantee on 
a part of the plot originally held by him subject to the covenant 
where he had reserved no right on the restrictive covenant in his 
deed of conveyance. 60 To allow the grantor to restrain his 
grantee under such circumstances would be to allow him to dero- 
gate from his own grant, nor would the grantee, as such, acquire 
corresponding rights against his grantor, merely by virtue of his 
acquiring grant of a part of the grantor's land. But a new 
promise by the grantor to the grantee that the land retained by 
him should be subject to the restrictive covenant may be enforced 
by the grantee and such a promise may be implied from the con- 
duct of the grantor interpreted in the light of the surrounding 
circumstances. 01 

«See comment of Page-Wood, V. C. in Whatman v. Gibson (1838) 9 
Sim. at p. *204 and in Child v. Douglas, supra, footnote 25; see also 
Parker, J., in EHiston v. Reacher, supra, footnote 38. 

* 9 Beetem v. Garrison (1917) 129 Md. 664, 673, 99 Atl. 897; Western v. 
MacDermot, supra, footnote 42; Korn v. Campbell (1908) 192 N. Y. 490, 
85 N. E. 687; Wright v. Perimmer (1916) 99 Neb. 447, 156 N. W. 1060 
Greene v. Creighton (1861) 7 R. I. 1; Jewell v. Lee (1867) 96 Mass. 145 
Dana v. Wentworth (1873) 111 Mass. 291 ; Winfield v. Henning (1870) 21 
N. J. Eq. 188, contra. 

s° King v. Dickeson (1889) 40 Ch. D. 596. But in Western v. MacDer- 
mot, supra footnote 42 at p. 507, Lord Romilly expressed the opinion that 
a grantee of a covenantor under an antecedent building plan of a part of 
the covenantee's land could enforce the restriction against a later grantee 
of another part of the covenantor's land. 

51 Mackenzie v. Childers, supra footnote 45 ; Spicer v. Martin, supra 
footnote 45. 
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In this country a number of courts have reached the con- 
clusion that, in the case of a building plan where a covenantor 
has subdivided the plot held by him subject to the restriction, 
the sub-grantees may enforce the covenant against each other 
respectively although there is no express renewal of the covenant 
in the deed. 52 This somewhat startling result really rests on the 
true interpretation of the covenant when it is the basis of the 
building plan. If the real meaning of such a covenant is that 
the restriction is intended to be imposed on every part of the 
land embraced in the plan for the benefit of every other part of 
the land in whosever hands it may come, the original grantor 
who has offered the land subject to the plan may on prin- 
ciples already considered be deemed impliedly to have re- 
served the covenant for the benefit of all those who may 
thereafter acquire an interest in any part of the land embraced 
in the plan. He would then become trustee of the covenant for 
all subsequent purchasers and each purchaser as he acquired an 
interest in any part of the restricted property would become enti- 
tled to the benefit of the covenant as cestui que trust. In 
Schrieber v. Creed 53 Shad well, V. C, suggested that the plaintiff 
in order to enforce restrictions must be either an assignee or a 
cestui que trust. 

This view has received the support of judicial opinion in 
some other cases. 54 As a matter of procedure, the original cov- 
enantee need not be joined as a party in a suit brought by one 
grantee against another, 55 but in other respects the notion that the 
original covenantee under a building plan is a trustee of the re- 
strictive covenant for all subsequent grantees including the grantee 
of a subdivision of a single plot, conforms to recognized legal 
doctrine and effectuates the intention of the parties. 

Unless this view be accepted as affording adequate explana- 
tion of the doctrine of building plan restrictions, then the law of 
the subject, at least so far as the rights inter se of the grantee of 
a single plot subject to the restriction are concerned, must be 
regarded as sui generis. 

"Korn v. Campbell (19(B) 192 N. Y. 490, 85 N. E 687; semble, Sum- 
ner v. Baker (1899) 80 Md. 494;Batchelor v. Hinkle (1909) 132 App. Div. 
620, 117 N. Y. Supp. 542; Silberman v. Warlaub (1907) 116 App. Div. 869, 
872, 102 N. Y. Supp. 299; cf. Barney v. Everard (1900) 32 Misc. 648, 67 N. 
Y. Supp. 535. 

53 (1839) 10 Sim. *33, *40. 

"See Eastwood v. Lever (1863) 4 DeG. J. & S. at p. *126; Peek v. 
Matthews (1867) 3 Eq. 515, at p. 518. 

65 Supra, footnote 42. 
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Reference has already been made to the application of re- 
strictive covenants to personal property 58 and obviously wherever 
the doctrine is applied with respect to the running of the burden 
of the covenant or agreement it should be applied to the running 
of the benefit in an appropriate case. Although the English 
courts have refused to extend the doctrine to chattels they have in 
the "tied house" covenants so far regarded the business of the 
covenantee brewer as equivalent to a dominant estate, that the 
burden of the covenant to use only the brewer's beer will run 
against all subsequent takers of the servient tenement. 67 

It would seem to follow that the benefit of the covenant 
might be annexed to the' business and pass with it by implication 
to all subsequent takers. This seems to be the result of the Amer- 
ican decisions where the question has arisen; restrictive cove- 
nants have been taken for the benefit of a business carried on 
by the covenantee. 

The English cases on the subject give rise to some perplexity. 
In these cases the question of the running of the benefit has 
usually been complicated by the fact that the covenantee brewer 
is also the mortgagee or lessor of the covenantor. 

It seems, however, to be settled that the benefit of such a 
covenant, *'. e., to buy exclusively the beer brewed at a certain 
brewery or in connection with a certain business, does not pass 
to an assignee of the reversion who does not also acquire the 
brewer's business, since the covenant is not one running with 
the reversion ; 58 and, as in that case the covenantee retains the 
benefit of the covenant, 59 he should be allowed to enforce it for 
the benefit of his business. It has been held that the benefit of 
the "tied house" covenants will pass by assignment to a pur- 
chaser of the business on the theory that the covenant is for the 
benefit of the business, 80 since if the covenant is not construed 
to be for the benefit of the business it will not pass with it even 

58 18 Columbia Law Rev. 309. 

57 John Brothers etc. Co. v. Holmes [1900] 1 Ch. 188; Noakes v. Rice 
[lyuzj A. \j % Z/\ t 

58 But cf. Lord Macnaghten in Noakes v. Rice [1902] A. C. 24, 30- see 
also same case in lower court [1900] 1 Ch. 219; Doe v. Reid (1830) 10 
B. & C. 849. Such a covenant may be annexed to the reversion as when 
it is stipulated that the lessor shall have the right to sell the lessee such 
beer as he shall require without reference to any particular business of the 
lessor. Clegg v. Hands (1890) 44 Ch. D. 503; White v. Southend Hotel 
Co. [1897] 1 Ch. 767. 

5 »Birchford v. Parson (1848) 5 C. B. *920. 

60 Manchester Brewery Co. v. Coombs [1901] 2 Ch. 608, 619; Tolhurst 
v. Cement Co. [1903] A. C. 414; and see Clegg v. Hands, supra, footnote 
58; John Brothers etc. Co. v. Holmes, supra, footnote 57. 
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by express assignment of the covenant. 41 Thus it would follow 
that the covenant for the benefit of the business would pass by 
implication, not to the assignees of the reversion as such but to 
the transferees of the business. 62 

A study of the "tied house" cases indicates clearly enough 
that on principle the doctrine of the running of the benefit of 
restrictions is applicable to personal property generally, and that 
the benefit of the restriction will pass by implication with the 
personal property to be benefited. This view, however, is incon- 
sistent with the later English cases which tend to limit the doc- 
trine to real estate, 63 where there is a dominant tenement, 6 * — a 
tendency which, as already pointed out, has had an unfortunate 
effect on the development of law. 

It has become the fashion to speak of the decadence of equity 
in our Anglo-American system of jurisprudence. In matters 
of procedure there is undoubtedly some justification for such a 
reference to the equity system, since we no longer are required 
in most jurisdictions to seek equitable relief before a separate 
court or by a distinct system of procedure, and we everywhere 
witness the gradual taking over of equity doctrines by courts of 
law wherever distinctly legal procedure will- admit of such a 
process. 

But the history of the development of the law of restrictive 
covenants and agreements since Ttilk v. Moxhay in 1848 is a 
typical example of the way in which doctrines developed by courts 
of equity continue to be a vital force in our law, by which it 
retains its flexibility and adaptability to new and changing con- 
ditions. It shows how these doctrines mould the more rigid and 
unyielding rules of law so as to make effective the intention of 
contracting parties and conform those rules to the economic 
needs and the moral standards of the community. 

Consideration of the ways in which equity has extended the 
rights and liabilities upon contracting third persons will lead to 
the conclusion that, as an effective instrumentality for expanding 
and developing our law, equity is in no proper sense decadent, 
but is rather a vital force. 

Harlan F. Stone. 

Columbia Law School. 

« K«mp v. Baerselman [1906] 2 K. B. 604. 

62 See Lindley, M. R. in Birmingham Breweries v Jameson (1898) 78 
L. T. 512, 514; see also John Brothers etc. Co. v. Holmes, supra, foot- 
note 57. 

«* See 18 Columbia, Law Rev. 309. 

s* See London County Council v. Allen [1916] 2 K. B. 880. 



